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1. 

2. 

An IFB for the Government's meal services 
requirements that permits a bidder to 
apportion 20-100 percent of its evaluated 
(based on the Government estimate) bid price ' 

to a unit meal price, and any remaining 
portion to a lump-sum price to cover the 
contractor's fixed costs, does not provide 
an evaluation basis that reasonably assures 
that an award to the lowest evaluated bidder 
will result in the lowest cost during 
performance. 
to apportion the same percentage of their 
bid price to a unit meal price, slight 
deviations from the Government estimate 
could result in one bidder displacing 
another as least costly. 

An IFB for the Government's meal services 
requirements that permits a bidder to 
apportion 20-100 percent of its evaluated 
bid price to a unit meal price, and any 
remaining portion to a lump-sum price to 
cover the contractor's fixed costs, does not 
result in other than a firm fixed price 
contract even though the Government I s 
average cost per meal may change with the 
volume of meals served. T h e  prices are 
fixed without regard to the actual c o s t  
experience of the contractor, thus meeting 
the requirement for a firm fixed price 
contract . 

Since all bidders do not have 

3 .  The fact that an IFB for the Government's 
meal services requirements provides for  the 
negotiation of a price for meals served in 
excess of 120 percent or less than 80 
percent pf the Government estimate dces not 
violate the requirement for a firm fixed 



price contract resulting from formal adver- 
tising. Defense Acquisition Regulation 
S 3-409(2)(a) authorizes placing maximum and 
minimum quantity limitations on requirements 
contracts, and the resulting contract will 
be a firm fixed price contract for meal 
services within those limitations. The 
provision for negotiation is only a 
mechanism for making an equitable adjust- 
ment where the Government deviates from 
those quantities. 

5. GAO will not question the Air Force's 
determination of its need for a pricing for- 
mat for meal services that requires the bid- 
der to apportion at least 20 percent of its 
bid price to a unit meal price while permit- 
ting the bidder to apply the remainder to a 
lump-sum price to cover its fixed costs, 
since the protester failed to show the 
determination, which is based on the need 
for an incentive to furnish good service, is 
unreasonable. 

6. GAO will not question the Government's 
estimate for meal services where the 
protester has failed to show the estimate 
misrepresents anticipated actual require- 
ments, was based on less than the best 
information available, or was the result of 
bad faith or fraud. 

Maintenance Incorporated and Worldwide Services, Inc. 
protest the Air Force's format for soliciting bids to 
provide meal services, for one base year and two option 
years, at Keesler Air Force Base. 
No. F22600-82-B-0026, contemplated a fixed price require- 
ments contract. It required bidders to offer two prices: 
1) a lump-sum fixed price, representing the contractor's 
non-variable costs in providing the services, that the 
contractor would be paid regardless of the actual number of 
meals served, and 2) a fixed price per meal, representing 
the contractor's variable costs, that the contractor would 
be paid for each meal actually served. For evaluation 
purposes, the low bidder is determined by adding the 
lump-sum price ,to the product of the unit meal price and 
the Government's estimate of the number of meals to be 
served, and adding that sum to the price bid for certain 
extended operations. 

The invitation for bids, 
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Maintenance raises a number of g rounds  for  protest: 

A )  t h e  i n v i t a t i o n ' s  f o r m a t  d o e s  n o t  g i v e  
any  a s s u r a n c e  t h a t  award w i l l  be made to  
t h e  b i d d e r  o f f e r i n g  t h e  lowest cost  t o  
t h e  Government, and 

B) t h e  f o r m a t  p r o v i d e s  f o r  o t h e r  t h a n  a 
f i r m  f i x e d  p r i c e  cont rac t  a f t e r  f o r m a l  

. a d v e r t i s i n g .  

I n  a d d i t i o n ,  Maintenance and Worldwide S e r v i c e s  complain: 

C) 

D) 

F i n a l l y ,  

E) 

t h e  i n v i t a t i o n ' s  f o r m a t  p l a c e s  unreason-  
a b l e  r i s k s  on t h e  c o n t r a c t o r ,  and 

t h e  Government es t imates  are 
u n r e a s o n a b l e .  

Worldwide a l l e g e s :  

t h e  I F B  p e r m i t s  p u n i t i v e  d e d u c t i o n s  f o r  
s e r v i c e s  found u n s a t i s f a c t o r y  th rough  
i n s p e c t i o n .  

W e  conc lude  t h a t  t h e  f i r s t  ground h a s  merit. W e  deny 
t h e  r ema inde r  o f  t h e  p r o t e s t s .  

I. T h e  S o l i c i t a t i o n  

The I F B  r e q u i r e d  b i d d e r s  t o  b reak  t h e i r  t o t a l  p r i c e s  
i n t o  t w o  p a r t s .  under  P a r t  A ,  b i d d e r s  were to  b i d  a f i x e d  
p r i c e  f o r  p r o v i d i n g  meal s e r v i c e s  o v e r  t h e  basic  c o n t r a c t  
term and e a c h  o p t i o n  y e a r .  The s ta ted purpose  o f  P a r t  A 
was t o  c o v e r  t h e  m a j o r i t y  o f  f i x e d  costs. unde r  P a r t  B ,  
t h e  b i d d e r  was t o  b i d  a s e p a r a t e  per-meal p r i c e  f o r  t h e  
base  y e a r  and each o p t i o n  y e a r ,  and a n  ex tended  p r i c e  based  
o n  t h e  Government 's  e s t i m a t e  o f  t h e  number o f  meals to be 
s e r v e d .  The s t a t e d  pu rpose  of P a r t  B was t o  c o v e r  v a r i a b l e  
costs and  p r o v i d e  a p r o f i t  i n c e n t i v e  to  s e r v e  more meals. 
The  IFB a l so  s t a t e d  t h a t  t h e  t o t a l  ex tended  p r i c e  f o r  P a r t  
B m u s t  be a t  l e a s t  25 p e r c e n t  of t h e  b i d  p r i c e  f o r  P a r t  A 
(and  t h u s  a t  l e a s t  20 p e r c e n t  of t h e  t o t a l  b i d  p r i c e ) .  
F i n a l l y ,  t h e  b i d d e r  had t o  b i d  a p r i c e  f o r  f u r n i s h i n g  an  
e s t i m a t e d  500 h o u r s  of e x t e n d e d  o p e r a t i o n s .  T h e  b i d  would 
be e v a l u a t e d  a t  t h e  t o t a l  of p r i c e s  f o r  P a r t s  A and B and 
t h e  ex tended  o p ' e r a t i o n s  p r i c e .  
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For example, a f i r m  m i g h t  b i d  $3 ,600 ,000  per year 
u n d e r  P a r t  A, and  $ .23  per  meal u n d e r  P a r t  B for a n  
e s t i m a t e d  4 m i l l i o n  meals, o r  $920 ,000 .  The P a r t  B t o t a l  
t h u s  meets t h e  r e q u i r e m e n t  to  e q u a l  o r  e x c e e d  25 p e r c e n t  o f  
t h e  P a r t  A b i d ,  or $ 9 0 0 , 0 0 0 ,  and  t h e  t o t a l  b i d  f o r  e v a l u a -  
t i o n  purposes would be $ 3 , 6 0 O r G 0 0  p l u s  $920,000 p l u s  t h e  
price f o r  e x t e n d e d  o p e r a t i o n s .  

The  p u r p o s e  o f  t h e  A i r  F o r c e ' s  p r i c i n g  f o r m a t  is  to  
p r o v i d e  i n c e n t i v e s  f o r  t h e  c o n t r a c t o r  t o  p r o v i d e  good 
s e r v i c e .  The format is  b a s e d  o n  t w o  p r i n c i p a l  c h a r a c t e r i s -  
t i c s  o f  meal s e r v i c e s :  1) t h e  q u a l i t y  o f  a c o n t r a c t o r ' s  
service h a s  a n  i m p o r t a n t  i n f l u e n c e  o n  p o t e n t i a l  p a t r s n s '  
w i l l i n g n e s s  and  d e s i r e  t o  u t i l i z e  t h e  d i n i n g  f a c i l i t i e s ,  
and  2 )  most o f  a c o n t r a c t o r ' s  ac tua l  cos ts  are e i t h e r  f i x e d  
(e .g . ,  management s a l a r i e s  and  e q u i p m e n t  d e p r e c i a t i o n )  or 
v a r y  w i t h  volume b u t  n o t  i n  a d i r e c t  1:l r a t i o  ( e . g . ,  
d i r e c t  labor s a l a r i e s  for  c o o k s ,  s e r v e r s ,  and  c a s h i e r s ) .  
S i n c e  t h e  q u a l i t y  o f  s e r v i c e  a f f e c t s  t h e  number o f  meals 
a c t u a l l y  s e r v e d ,  t h e  A i r  Force r e q u i r e d  t h a t  a p e r c e n t a g e  
of t h e  b i d d e r ' s  price c o n s i s t  o f  a u n i t  price per  meal 
( P a r t  B) t o  p r o v i d e  a n  i n c e n t i v e  f o r  t h e  c o n t r a c t o r  to  
i n c r e a s e  p r o f i t  by s e r v i n g  more meals. Whi l e  making t h e  
amount  of a c o n t r a c t o r ' s  payments  d e p e n d e n t  o n  t h e  number 
of meals s e r v e d ,  t h e  p r i c i n g  f o r m a t  n o n e t h e l e s s  p e r m i t t e d  
t h e  b i d d e r  t o  apply t h e  r e m a i n i n g  p o r t i o n  of i t s  price to  a 
f i x e d  amount ,  t o  protect  t h e  b i d d e r  a g a i n s t  t h e  f a i l u r e  to 
r e c o v e r  i t s  f i x e d  costs  i n  t h e  e v e n t  t h e  a c t u a l  number of 
meals f a l l s  s h o r t  o f  t h e  Government  estimate. The  format, 
however ,  d o e s  n o t  r e q u i r e  t h e  b i d d e r  to  a p p o r t i o n  any  
p a r t i c u l a r  p e r c e n t a g e  of i t s  b i d  price t o  c o v e r  f i x e d  
costs. I n  o t h e r  w o r d s ,  t h e  e n t i r e  price may c o n s i s t  o f  i ts  
e x t e n d e d  P a r t  B ,  u n i t  meal price. 

The I F B  a lso p r o v i d e d  f o r  a c h a n g e  i n  t h e  c o n t r a c t  
pr ice  t o  c o v e r  l a rge  v a r i a t i o n s  f r o m  t h e  estimated number 
of meals t o  be s e r v e d ,  as  f o l l o w s :  

"a. I f  t h e  a c t u a l  number o f  meals s e r v e d  
u n d e r  t h i s  c o n t r a c t  * * * e x c e e d s  1 2 0 %  of 
t h e  e s t i m a t e d  number f o r  a c a l e n d a r  q u a r t e r ,  
t h e  pr ice  f o r  e a c h  meal i n  excess of 1 2 0 %  o f  
t h e  estimate s h a l l  be n e g o t i a t e d .  T h i s  
n e g o t i a t e d  price s h a l l  b e  l i m i t e d  t o  t h e  
r e a s o n a h l e  and  allowable costs ( p l u s  
o v e r h e a d  and  r e a s o n a b l e  p r o f i t )  i n c u r r e d  as 
a r e s u l t  o f f - t h e  v a r i a t i o n  a b o v e  1 2 0 %  o f  t h e  
estimate. However,  i n  no  case s h a l l  t h e  
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n e g o t i a t e d  price e x c e e d  t h e  a v e r a g e  price 
per meal a t  1 2 0 %  o f  t h e  e s t i m a t e d  number of 
meals for t h a t  q u a r t e r .  1 

Rb. I f  t h e  ac tua l  number o f  meals s e r v e d  
u n d e r  t h i s  c o n t r a c t  i n  a c a l e n d a r  q u a r t e r  
* * * is less t h a n  8 0 %  o f  t h e  estimate fo r  
t h a t  quar te r ,  t h e  t o t a l  price f o r  t h a t  
q u a r t e r  w i l l  be n e g o t i a t e d .  I n  no case, 
however ,  s h a l l  t h e  n e g o t i a t e d  price e x c e e d  
t h e  payment t o  which  t h e  c o n t r a c t o r  would 
h a v e  been  e n t i t l e d  [ t h e  P a r t  A q u a r t e r l y  
price p l u s  t h e  P a r t  B payment]  i f  80% of t h e  
e s t i m a t e d  meals had  been  s e r v e d . "  

11. D i s c u s s i o n  

A. Format  Does N o t  A s s u r e  A w a r d  t o  t h e  L o w e s t  B i d d e r .  

The a d v e r t i s i n g  s t a t u t e  g o v e r n i n g  t h i s  p r o c u r e m e n t  
r e q u i r e s  award o n  t h e  bas i s  o f  t h e  most f a v o r a b l e  cost  to  
t h e  Government.  B.B. Saxon Company, I n c . ,  B-199501, Decem- 
ber 2 2 ,  1 9 8 0 ,  80-2 CPD 4 4 1 .  We a g r e e  w i t h  Main tenance  t h a t  
t h i s  i n v i t a t i o n ' s  f o r m a t  does n o t - a s s u r e  s u c h  a n  award. 
Moreove r ,  t h e  f o r m a t  d o e s  n o t  e v e n  assure t h a t  a n  award 
w i l l  b e  made t o  t h e  b i d d e r  w i t h  t h e  g rea tes t  i n c e n t i v e  to 
p r o v i d e  q u a l i t y  s e r v i c e  and  a t t r a c t  more c u s t o m e r s .  

The f o l l o w i n g  h y p o t h e t i c a l  example  i n v o l v i n g  t h r e e  
b i d d e r s  i l l u s t r a t e s  b o t h  p o i n t s .  A l l  t h r e e  b i d d e r s  have  
p r i c e d  t h e i r  p r o p o s a l s  so t h a t  t h e  t o t a l  cost  to t h e  
Government  a t  99 p e r c e n t  of t h e  Government  estimate is $6 
m i l l i o n  f o r  e a c h  b i d d e r .  The f i r s t  b i d d e r ' s  e x t e n d e d  
v a r i a b l e  pr ice  i n  P a r t  B is  25 p e r c e n t  o f  i t s  f i x e d  price 
i n  P a r t  A ,  t h e  s e c o n d  b i d d e r ' s  P a r t  B price is 30 p e r c e n t  
o f  i t s  P a r t  A pr ice ,  and  t h e  t h i r d  b i d d e r ' s  P a r t  B p r ice  is 
33 p e r c e n t  o f  its P a r t  A price. The e v a l u a t e d  prices a t  
t h e  Government  estimate a r e  as  follows: 

B i d d e r  1 B i d d e r  2 B i d d e r  3 

' $ 6 , 0 1 2 , 1 2 1  $6 ,013 ,986  $6 ,015 ,151  

1 The a v e r a g e  p r i o e  per meal was to be  c a l c u l a t e d  by 
a d d i n g  t h e  P a r t  A payment  for  t h e  q u a r t e r  to  t h e  P a r t  B 
e x t e n d e d  p r i c e  for t h e  number o f  m e a l s  a c t u a l l y  s e r v e d  and 
d i v i d i n g  t h e  s u m  by t h e  number o f  meals a c t u a l l y  s e r v e d .  
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A t  98 p e r c e n t  o f  t h e  estimate, B i d d e r  3 would d i s p l a c e  
B i d d e r  1 as  t h e  l o w  b i d d e r .  I n d e e d ,  B i d d e r  3 a l w a y s  w i l l  
be less c o s t l y  i f  t h e  ac tua l  number of meals f a l l s  s h o r t  of 
99 p e r c e n t  o f  t h e  estimate,  and  B i d d e r  1 a l w a y s  w i l l  be 
less c o s t l y  i f  t h a t  number e x c e e d s  t h a t  p e r c e n t a g e  o f  t h e  
estimate. The example  shows t h a t ,  because b i d d e r s  may 
a p p o r t i o n  d i f f e r e n t  p e r c e n t a g e s  of t h e i r  e v a l u a t e d  b i d  
pr ices  be tween P a r t  A and P a r t  B ,  s l i g h t  d i f f e r e n c e s  
be tween t h e  a c t u a l  number of meals s e r v e d  and t h e  
Government  estimate c o u l d  c rea te  a s i t u a t i o n  where  t h e  
lowest e v a l u a t e d  b i d d e r  a c t u a l l y  would be  more c o s t l y  t h a n  
a n o t h e r  b i d d e r .  T h i s  s i t u a t i o n  creates a g r e a t  d e a l  of 
u n c e r t a i n t y  a b o u t  which b i d  i n  f a c t  r e p r e s e n t s  t h e  lowest 
cost to  t h e  Government.  

I n  a d d i t i o n ,  t h e  example  d e m o n s t r a t e s  t h a t  u n d e r  t h e  
A i r  Force's f o r m a t  a n  award  must  be made to  a b i d d e r  w i t h  
t h e  l eas t  i n c e n t i v e ,  r e l a t i v e  t o  t h e  o t h e r  b i d d e r s ,  t o  
s e r v e  more meals n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  t h e  price of 
t h e  b i d d e r  h a v i n g  t h e  most i n c e n t i v e  to s e r v e  more meals 
may be e v a l u a t e d  as  o n l y  a f r a c t i o n  of a p e r c e n t a g e  
h i g h e r .  The b i d d e r  w i t h  t h e  l e a s t  i n c e n t i v e ,  u n d e r  t h e  A i r  
F o r c e  t h e o r y  t h a t  s e r v e s  as  t h e  b a s i s  f o r  t h i s  t y p e  of 
c o n t r a c t ,  is t h e  f i r m  whose P a r t  B pr ice  is t h e  minimum 25 
p e r c e n t ;  t h e  b i d d e r  w i t h  t h e  g r e a t e s t  i n c e n t i v e  is t h e  f i r m  
w i t h  t h e  g rea t e s t  a d d i t i o n a l  payment  a s  more meals are 
s e r v e d .  I n  t h e  example ,  B i d d e r  1 h a s  t h e  l e a s t  r e l a t i v e  
i n c e n t i v e  b u t  w i l l  win t h e  c o m p e t i t i o n ;  B i d d e r  3 ,  w i t h  t h e  
g rea t e s t  i n c e n t i v e  and  t h u s  p re sumab ly  t h e  most d e s i r a b l e  
c o n t r a c t o r  u n d e r  t h e  A i r  Force's t h e o r y ,  loses  o n l y  b e c a u s e  
i t s  b i d  is e v a l u a t e d  a t  . 05  p e r c e n t  more t h a n  t h a t  o f  
B i d d e r  1 . 

W e  r e c o g n i z e  t h a t  some d e g r e e  o f  u n c e r t a i n t y  is 
i n h e r e n t  w i t h  r e q u i r e m e n t s - t y p e  c o n t r a c t s .  As t h e  A i r  
F o r c e  c o r r e c t l y  p o i n t s  o u t ,  where  a n  IFB encompasses  t h e  
Governmen t ' s  r e q u i r e m e n t s  f o r  more t h a n  o n e  l i n e  i t e m  and  
r e q u i r e s  u n i t  p r ices  f o r  each i t e m  b a s e d  o n  e s t i m a t e d  
q u a n t i t i e s ,  b u t  p r o v i d e s  f o r  payment  b a s e d  on  ac tua l  
q u a n t i t i e s ,  almost a n y  award  h a s  a t h e o r e t i c a l  p o t e n t i a l  

' fo r  r e s u l t i n g  i n  o t h e r  t h a n  t h e  lowest cost  t o  t h e  Govern- 
ment .  T h a t  p o t e n t i a l ,  however ,  p o s e s  no ba r r i e r  to  t h e  
award of a c o n t r a c t  t h r o u g h  f o r m a l  a d v e r t i s i n g  where  t h e  - 
b i d  e v a l u a t i o n  bas i s  r e a s o n a b l y  assures t h a t  a n  award tc 
t h e  lowest e v a l u a t e d  b i d d e r  w i l l  r e su l t  i n  t h e  lowest cos t  
t o  t h e  Government  d u r i n g  a c t u a l  p e r f o r m a n c e .  49 Comp. 
Gen. 787 ( 1 9 7 0 ) .  The g e n e r a l  bas i s  f o r  e v a l u a t i n g  t h e  l o w  
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b i d d e r  for a m u l t i - i t e m  r e q u i r e m e n t s  c o n t r a c t  s imply is t h e  
sum of t h e  b i d d e r ' s  e x t e n d e d  prices f o r  e a c h  item, where  
t h e  e x t e n d e d  price c o n s i s t s  o f  t h e  b i d d e r ' s  o f f e r e d  u n i t  
price f o r  e a c h  i t e m  times t h e  Governmen t ' s  estimate f o r  
t h a t  i t e m .  T h i s  e v a l u a t i o n  b a s i s  g e n e r a l l y  is r e g a r d e d  as 
p r o v i d i n g  a r e a s o n a b l e  a s s u r a n c e  of award  to t h e  low b i d -  
d e r .  

The  A i r  Force's f o r m a t ,  however ,  i n t r o d u c e s  a new 
e l e m e n t  of u n c e r t a i n t y  w i t h  respect to  w h e t h e r  t h e  mandate  
f o r  award  b a s e d  on  t h e  lowest b i d  is m e t .  The f o r m a t  
a c t u a l l y  e n c o u r a g e s  a b i d d e r  t o  a p p o r t i o n  i t s  b i d  pr ice  
be tween  a payment  t h a t  is f i x e d  r e g a r d l e s s  o f  t h e  number of 
meals a c t u a l l y  s e r v e d ,  and  a v a r i a b l e  payment  d e p e n d e n t  o n  
t h e  a c t u a l  number o f  meals s e r v e d .  The  b a s i s  f o r  how a 
b i d d e r  a p p o r t i o n s  i ts  price c o u l d  be mere s p e c u l a t i o n  as to  
t h e  amount  of meals t h a t  w i l l  be r e q u i r e d ,  w i t h  t h e  b i d d e r  
a l l o c a t i n g  as much as  p o s s i b l e  to  P a r t  A ( 8 0  p e r c e n t  of t h e  
t o t a l )  i f  it s p e c u l a t e s  t h a t  less t h a n  t h e  e s t i m a t e d  number 
w i l l  b e  r e q u i r e d ,  o r  t o  P a r t  B i f  i t  s p e c u l a t e s  t h a t  more 
t h a n  t h e  estimate w i l l  be r e q u i r e d .  The format t h u s  
c o n t e m p l a t e s  a s i t u a t i o n  where  each b i d d e r  a l loca tes  its 
b i d  pr ices  d i f f e r e n t l y .  A s  i l l u s t r a t e d  a b o v e ,  t h i s  
s i t u a t i o n ,  c o u p l e d  w i t h  t h e  u n c e r t a i n t y  o f  a n  es t imate ,  
l e a v e s  l i t t l e  a s s u r a n c e  t h a t  award  to  t h e  lowest e v a l u a t e d  
b i d d e r  w i l l  r e s u l t  i n  t h e  lowest cost  t o  t h e  Government ,  - see TWI I n c o r p o r a t e d ,  6 1  Comp.  Gen. 99 (19811 ,  81-2 CPD 
424 ,  o r  to  t h e  b i d d e r  w i t h  t h e  g rea t e s t  i n c e n t i v e  t o  
q u a l i t y  p e r f o r m a n c e .  

I t  seems to  as t h e  A i r  F o r c e ' s  o b j e c t i v e s  would be 
bet ter  a c h i e v e d  by i m p o s i n g  t h e  same r a t i o  f o r  t h e  p r ice  of 
P a r t  €3 t o  P a r t  A o n  a l l  b i d d e r s ,  wh ich  s t i l l  would p r e s e r v e  
t h e  d e s i r e d  i n c e n t i v e s  and  p r o t e c t i o n s  to t h e  c o n t r a c t o r .  
I t  appears f rom t h e  r e c o r d ,  f o r  example ,  t h a t  t h e  A i r  F o r c e  
is s a t i s f i e d  t h a t  by r e q u i r i n g  t h e  P a r t  B price t o  b e  25 
p e r c e n t  o f  t h e  P a r t  A pr ice  ( a s  o p p o s e d  to  a minimum o f  2 5  
p e r c e n t ) ,  t h e  a g e n c y ' s  n e e d s  w i l l  be m e t .  Wi th  t h a t  
r e q u i r e m e n t ,  t h e  f o r m a t  would assure t h a t  t h e  same b i d  
would r e f l e c t  t h e  lowest cost  to  t h e  Government  no  matter 
how many meals u l t i m a t e l y  are s e r v e d .  The p r e s e n t  f o r m a t ,  
however ,  s imply g i v e s  no r e a s o n a b l e  a s s u r a n c e  t h a t  t h e  
lowest e v a l u a t e d  b i d d e r  w i l l  be t h e  l e a s t  c o s t l y  c o n t r a c t o r  
a s  r e q u i r e d  i n  a f o r m a l l y  a d v e r t i s e d  p r o c u r e m e n t .  We 
t h e r e f o r e  s u s t a i n  M a i n t e n a n c e ' s  p ro tes t  o n  t h i s  g round .  

- 
/ 

B. Type o f  C G n t r a c t  

M a i n t e n a n c e  p r o t e s t s  t h a t  t h e  c o n t r a c t  t o  be awarded  
u n d e r  t h e  IFB does n o t  meet t h e  r e q u i r e m e n t  o f  D e f e n s e  
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A c q u i s i t i o n  R e g u l a t i o n  ( D A R )  S 2-104 (1976  ea.)  t h a t  a 
c o n t r a c t  awarded  a f t e r  formal a d v e r t i s i n g  be of t h e  f i r m  
f i x e d  pr ice  t y p e .  The  p ro tes te r  p r o f f e r s  t w o  r e a s o n s  f o r  
i ts c o n t e n t i o n :  1) t h e  amount  p a i d  to  t h e  c o n t r a c t o r  per  
meal w i l l  v a r y  w i t h  t h e  number of meals a c t u a l l y  s e r v e d  
be tween  80 and  120  p e r c e n t  o f  t h e  Government  estimate, and  
2 )  t h e  I F B  e x p r e s s l y  r e q u i r e s  t h e  n e g a t i a t i o n  o f  t h e  
c o n t r a c t o r ' s  p r ice  f o r  s e r v i c e s  where  t h e  a c t u a l  number of 
meals s e r v e d  v a r i e s  f rom t h e  Government  es t imate  by more 
t h a n  20 p e r c e n t .  W e  f i n d  no  merit i n  t h e  p ro tes te r ' s  
con  t e n t  i o n  . 

The r e g u l a t i o n  a t  DAR S 2-104 d o e s  r e q u i r e  t h a t  con- 
t racts  awarded  a f t e r  formal a d v e r t i s i n g  be of t h e  f i r m  
f i x e d  pr ice  t y p e  ( e x c e p t  t h a t  f i x e d  pr ice  c o n t r a c t s  w i t h  
economic  p r i ce  a d j u s t m e n t  may be u s e d  when some f l e x i b i l i t y  
is n e c e s s a r y  and  f e a s i b l e ) .  The  DAR describes a f i r m  
f i x e d  pr ice  c o n t r a c t  as  p r o v i d i n g  f o r  a price t h a t  i s  n o t  
s u b j e c t  t o  a n y  a d j u s t m e n t  by r e a s o n  o f  t h e  cost e x p e r i e n c e  
o f  t h e  c o n t r a c t o r  i n  t h e  p e r f o r m a n c e  of t h e  c o n t r a c t .  DAR 
S 3-404.2.  

F i r s t ,  t h e  f a c t  t h a t  t h e  r a t e  of payment  t o  t h e  con- 
t r ac to r  f o r  e a c h  meal ( b e t w e e n  80 and  120 p e r c e n t  of t h e  
Government  es t imate)  may v a r y  w i t h  t h e  number of meals 
s e r v e d  d o e s  n o t  r u n  a f o u l  o f  t h e s e  r e q u i r e m e n t s ,  s i n c e  t h e  
ra te  of payment  is f i x e d  by t h e  pr ices  o f f e r e d  i n  Pa r t  A 
and  P a r t  B w i t h o u t  r e g a r d  to  t h e  cost  e x p e r i e n c e  of t h e  
c o n t r a c t o r  . 

S e c o n d ,  c o n c e r n i n g  t h e  p r o v i s i o n  f o r  price n e g o t i a t i o n  
f o r  meal s e r v i c e s  i n  e x c e s s  of 120 p e r c e n t  o r  l ess  t h a n  80 
p e r c e n t  of t h e  Government  estimate, t h e  DAR p r o v i s i o n  
a u t h o r i z i n g  t h e  u s e  o f  r e q u i r m e n t s  c o n t r a c t s  recommends 
t h a t ,  i f  f e a s i b l e ,  t h e  c o n t r a c t  s h o u l d  s t a t e  t h e  maximum 
a n d  minimum l i m i t s  of t h e  c o n t r a c t o r ' s  o b l i g a t i o n  to 
d e l i v e r  and  t h e  G o v e r n m e n t ' s  o b l i g a t i o n  t o  o r d e r .  - S e e  DAR 
§ 3 - 4 0 9 . 2 ( a ) ;  52 Comp.  Gen. 732  ( 1 9 7 3 ) .  Where t h e  G o v e r n - '  
ment  d e v i a t e s  f rom t h e s e  l i m i t s  t h e  c o n t r a c t o r  c o u l d  b e  
e n t i t l e d  to  a n  e q u i t a b l e  a d j u s t m e n t ,  see Chemica l  Tech- 
n o l o g y ,  I n c . ,  ASBCA N o .  21768,  78-2 BCA 11-13,338 ( 1 9 7 8 ) ,  o r  
to  some o t h e r  amount  a s  s p e c i f i c a l l y  s t a t ed  i n  t h e  con- 
t r a c t ,  see Broken  Lance  E n t e r p r i s e s ,  I n c . ,  ASBCA N o .  22588,  
78-2 B C E  1 3 , 4 3 3  ( 1 9 7 8 ) .  Such  a n  a d j u s t m e n t ,  however ,  
does n o t  c h a n g e  t h e  f a c t  t h a t  t h e  c o n t r a c t  is a f i r m  f i x e d  
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price r e q u i r e m e n t s  c o n t r a c t  f o r  t h e  q u a n t i t i e s  be tween  
t h e  s t a t e d  minimum and  maximum. I n d e e d ,  DAR 5 3 - 4 0 9 ( c )  
r e c o g n i z e s  t h a t  r e q u i r e m e n t s  c o n t r a c t s  w i t h  s t a t e d  minimum 
a n d  maximum q u a n t i t i e s  may p r o v i d e  f o r  f i r m  f i x e d  prices. - S e e  Spaces S e r v i c e s  I n t e r n a t i o n a l  C o r p o r a t i o n ,  B-207888.4, ', 
-5, - 6 ,  - 7 ,  December 13,  1 9 8 2 ,  82-2 CPD 525. 

W e  t h e r e f o r e  d e n y  M a i n t e n a n c e ' s  protest  t h a t  t h e  IFB 

C. A l l e g e d  I m p o s i t i o n  o f  U n f a i r  R i s k  o n  t h e  

M a i n t e n a n c e  bas i ca l ly  c o m p l a i n s  t h a t  t w o  i n v i t a t i o n  
p r o v i s i o n s  i n v o l v i n g  t h e  c o m p u t a t i o n  o f  t h e  c o n t r a c t o r ' s  
price and  paymen t s  impose u n r e a s o n a b l e  r i s k s  on t h e  con- 
t rac tor .  M a i n t e n a n c e  a t t a c k s  t h e  f o l l o w i n g  p r o v i s i o n s :  1) 
t h e  p r o v i s i o n  r e q u i r i n g  t h a t  t h e  P a r t  B e x t e n d e d  v a r i a b l e  
price b e  a t  l e a s t  25 p e r c e n t  o f  t h e  P a r t  A price,  and  2 )  
t h e  p r o v i s i o n  r e q u i r i n g  t h e  n e g o t i a t i o n  o f  t h e  c o n t r a c t  
price fo r  meals v a r y i n g  from t h e  Government  estimate by 
more t h a n  20 p e r c e n t  i n  a c a l e n d a r  q u a r t e r .  Worldwide 
j o i n s  M a i n t e n a n c e  i n  r a i s i n g  t h e  f i r s t  c o n t e n t i o n .  

t h a t  a n  e f f i c i e n t  c o n t r a c t o r  s i m p l y  c a n n o t  i n c u r  v a r i a b l e  
costs e q u a l i n g  25 p e r c e n t  o f  t h e  P a r t  A pr ice ,  and  t h e  
manda ted  p r i c i n g  f o r m a t  t h e r e f o r e  l e a v e s  t h e  c o n t r a c t o r  
w i t h  i n s u f f i c i e n t  d i s c r e t i o n  t o  d e c i d e  how i t  w i l l  
a l loca te  bas i ca l ly  20 p e r c e n t  o f  t h e  c o n t r a c t  cost i n  
comput ing  its price. To t h e  e x t e n t  t h e  A i r  Force i n t e n d e d  
t h e  format t o  p r o v i d e  a n  i n c e n t i v e  t o  p r o v i d e  h i g h  q u a l i t y  
f o o d  s e r v i c e ,  t h e  protester  c o m p l a i n s  t h a t  t h e  A i r  Force 
r e t a i n s  c o n t r o l s  o v e r  major factors  a f f e c t i n g  q u a l i t y ,  
e .g . :  t h e  menu s e l e c t i o n  and  t h e  p r o v i s i o n  of a l l  food- 
stuffs. 

c o n t e m p l a t e s  o t h e r  t h a n  a f i r m  f i x e d  pr ice  c o n t r a c t .  

C o n t r a c t o r  

C o n c e r n i n g  t h e  f i r s t  p r o v i s i o n ,  t h e  protester  c o n t e n d s  

M a i n t e n a n c e ' s  b a s i c  o b j e c t i o n  to  t h e  s e c o n d  p r o v ' i s i o n  
is t h a t  i t  protects  t h e  Government  a g a i n s t  price f l u c t u a -  
t i o n s  a c c r u i n g  t o  u n d e r r u n s  o r  o v e r r u n s  w i t h o u t  a n y  c o n c e r n  
for  t h e  c o n t r a c t o r ' s  cos t s ,  t h u s  impos ing  a n  u n r e a s o n a b l e  
r i s k  o n  t h e  c o n t r a c t o r .  The  p ro t e s t e r  a l l e g e s  t h a t  a t  
a p p r o x i m a t e l y  1 1 2  to 1 1 5  p e r c e n t  o f  t h e  Government  es t i -  
mate, a f o o d  c o n t r a c t o r  mus t  i n c r e a s e  s i g n i f i c a n t l y  t h e  
p e r s o n n e l  to  h a n d l e  t h e  a d d i t i o n a l  d i n e r s .  P r e s u m a b l y ,  t h e  
a d d i t i o n a l  per-meal paymen t s  p r o v i d e d  by t h e  c o n t r a c t o r ' s  
P a r t  B p r ice  would n o t  s u f f i c e  t o  c o v e r  t h e  c o n t r a c t o r ' s  
a d d i t i o n a l  costs. M a i n t e n a n c e  f u r t h e r  c o m p l a i n s  t h a t  
l i m i t i n g  t h e  n e g o t i a t e d  pr ice  f o r  meals e x c e e d i n g  120  
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percent of the estimate to the average price per meal at 
120 percent of the estimate is unfair. Finally, the 
protester asserts that the quarterly evaluation of the 
actual number of meals served may shield the Government 
from having to reimburse the contractor fairly for peak 
months, and greatly delays the contractor's payment for its 
increased efforts. 

We believe these complaints provide no legal basis for 
our taking exception to the IFB's provisions. The Air 
Force has the responsibility to determine its minimum needs 
and the best way of accommodating those needs, and we will 
not question its determination absent a clear showing t.hat 
it is unreasonable, 'Logistical Support, Inc., B-205724, 
June 17, 1982 ,  82-1 CPD 599. We believe the protesters 
have failed to make such a showing. 

The Air Force reports that requiring bidders to place 
a significant portion of their bid price in Part B is 
important to assure that the agency's need for quality 
service is met. If the Air Force allowed the bidder to 
place all or substantially all of its bid price in Part 
A (providing for a fixed sum), the bidder would have 
little or no incentive to provide quality service, On the 
contrary, it would have an incentive to reduce the quality 
of service. Under these circumstances, we cannot conclude 
that the Air Force's provision requiring the Part B price 
to be at least 25 percent of the Part A price is unreason- 
able. 

Furthermore, the protester fails to recognize that the 
Air Force's format exposes the contractor to less risk than 
traditional IFBs for meal services either requiring one 
lump-sum price for all services or one per-meal price, and 
thus is an improvement, from the standpoint of contractor 
risk, over traditional meal service requirements con- 
tracts. A pricing format requiring only a fixed per-meal 
price would place the contractor in jeopardy of not 
recovering his fixed ccsts if actual orders were less than 
the Government estimate, whereas a lump-sum price would 
impose a risk if actual orders were to exceed the 

. estimate. The Air Force's format guarantees a fixed 
payment sum (under Part A )  in the event of reduced 
quantities, and still provides a method for increased 
payments f o r  orders exceeding the Government estimate 
(under Part B ) .  ,, 

The IFB's provision for price adjustments when the 
actual number of meals varies from the Government estimate 
by more than 20 petcent is not unreasonable merely because 
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a contractor might incur the risk of increased costs at a 
variance of only 12 to 15 percent. 
provision should not be to replicate the cost experience of 
the contractor, but to provide a fair basis for price 
competition without imposing an "impossible burden" on the 
contractor. - See DAR § 3-409.2. The protester has not 
shown the Air Force was unreasonable in this regard. 

The purpose of this 

Moreover, the fact that the bidder, in computing its 
bid, must consider a variety of scenarios that differently 
affect its anticipated costs does not itself render an IFB 
defective. There is no requirement that the agency pattern 
its pricing and evaluation formats after the bidder's 
actual cost experience. 
B-197488, November 2 4 ,  1980, 80-2 CPD 391. We believe the 

- See Logistical Support, Inc., . 

alleged risks associated with the IFB's format simply 
reflect the risks inherent in most types of contracts, for 
which bidders legitimately are expected to allow in comput- 
ing their bids. Palmetto Enterprises, 57 Comp. Gen. 271 
(1978)r 78-1 CPD 116. v 

This same conclusion applies to the invitation's pro- 
vision for quarterly, as opposed to monthly, evaluations 
of the number of meals served for the purpose of a price 
adjustment. The Air Force has reported that measuring meal 
variations on a quarterly rather than monthly basis eases 
contract administration. The risk that the contractor in 
any quarter may encounter costly peak periods, offset by 
slower periods without a corresponding savings to the 
contractor, is something the bidder m u s t  figure into its 
bid price. 

Maintenance's final point is that it is unfair to 
limit the negotiated price for meals exceeding 120 percent 
of the estimate to the average per meal price at 120 
percent of the estimate. In our view, this matter, 
involving the permissible limitations on the contractor's 
adjustment for quantities above or below the contract's 
stated maximum and minimum, is properly for resolution in 
connection with the administration of the contract and, if 
necessary, ultimately by a board of contract appeals or 
the courts under the "Disputes" clause. 
Company, Inc., B-205628, December 28, 1981, 81-2 CPD 714. 

- See J.C. Hester 

1 
i Finally, we see nothing improper about limiting price 

adjustments to the average per-meal price at 80 or 120 
percent of the Government estimate. We note that the 
recovery limitation affects all potential bidders equally 
and therefore the protester's competitive position is not 
prejudiced by our deferring to the board or the caurts. 
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D. Propriety of Estimate 

Both Maintenance and Worldwide protest that the 
Government estimate is defective. Maintenance proffers 
four circumstances as causing doubt as to the reasonable- 
ness of the estimate: 1) although the original IFB con- 
tained an estimate of 4,563,014 meals per year, the Air 
Force issued an amendment reducing the number by 474,742 
meals (to 4,090,272); 2) the estimate includes 513,497 more 
meals per year than Maintenance, the incumbent contractor, 
has experienced in the last year of performance; 3 )  the Air 
Force's own projections indicate a projected decrease in 
the student population at Keesler Air Force Base over the 
next 2-1/2 years; and 4) another contractor at another Air 
Force base has experienced overruns of approximately 30 
percent over the past 3 years, thus indicating the poor 
"track record" by the Air Force in making its estimates. 
Worldwide states only that the IFB's estimates "are 
unrealistic, do not represent the best available informa- 
tion and are not calculated in accordance with Air Force 
regulations. 'I 

The procurement regulation at DAR S 3-409.2(a) 
provides that when an agency solicits bids for a require- 
m e n t s  contract on the basis of estimated quantities, the 
estimate "should be as realistic as possible." We there- 
fore have held that the estimate stated in the IFB must be 
based on the best information available and present a 
reasonably accurate representation of the agency's 
anticipated actual needs. Space Services International 
Corporation, supra. There is no requirement that the 
estimate be absolutely correct. Since the protester bears 
the burden of proof, we normally will not sustain a 
challenge to an agency's estimate unless it is shown that 
the estimate misrepresents anticipated actual requirements, 
is not based on the best information available, or resulted 
from bad faith or fraud. - Id. 

The protesters have failed to meet this burden. 

Even though Maintenance points out that the estimate 
in the solicitation for the prior contract was too low and 
that the current estimate was adjusted downwards, we cannot 
deduce from that argument alone that the IFB's estimate is 
likewise faulty. The record shows, contrary to Worldwide's 
assertion, that the present estimate was formulated by the 
Air Force's ManpoOer Office in accordance with the guide- 
lines set out in Air Force Regulation 146-14 (February 17, 
1981). That regulation, at paragraph 3.6.b, requires the 
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consideration of historical factors and the most recent 
information available concerning anticipated future use. 
Here, the estimate was calculated taking into account, 
among other things, the actual number of meals served over 
the past 12 months, the personnel strength at Keesler Air 
Force Base over the past 12 months, the amount by which the 
actual number of personnel served exceeded the authorized 
number of personnel, and the anticipated number of author- 
ized personnel--including both students and permanent 
enlisted strength--to be served meals at Keesler Air Force 
Base during the contract period. 
IFB was issued, the meal estimate was revised to reflect 
the most current information available. In these circum- 
stances, we cannot find that the meal estimate is faulty or 
based on other than the best information available. 

We consider Maintenance's reference to the accuracy of 
the Air Force's prior estimate for another Air Force base 
irrelevant in resolving whether the current IFB's estimate 
was based on the best information available and reflected a 
reasonably accurate representation of anticipated actual 
needs. Although the prior estimate may have been based on 
the same methodology as the Air Force employed here, Main- 
tenance has not shown that the overruns were attributable 
to any fault in the methodology, as opposed to factors 
peculiar to the other Air Force base. Moreover, the Air 
Force's experience at the other base is inconsistent with 
Maintenance's presentation of other circumstances that 
suggest the Keesler estimate is too high. 

Moreover, even after this 

We deny the protester's challenge to the IFB's 
estimate . 

E. Alleged Punitive Deduction Provisions 

Worldwide contends, without explanation, that the 
price deduction scheme under the IFB's inspection of 
services provision is punitive and unfair. We have 
recently considered the propriety of the Air Force's 
including provisions in IFBs which permit the Air Force to 
deduct the value of an entire service from a contractor's 
payment if the contractor fails to perform just one of 
several tasks comprising the service. Environmental 
Aseptic Services Administration and Larson Building Care, ~ 

II_ Inc., B-207771, _.I_ et al., February 28, 1 9 8 3 ,  8 3 - 1  CPD 1 9 4 .  
We assume that the protester is complaining about similar 
provisions here. ,We basically held that unless the task 
rendered the entire service unfit for the Government's 
purpose, the Air Force could not deduct the full value of 
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the service without unreasonably and unfairly imposing a 
penalty on the contractor. Where bids had been opened, we 
did not recommend that the Air Force necessarily should 
cancel the IFB and issue a revised one; rather we advised 
the Air Force that in administering the contract it should 
avoid taking unreasonable deductions, and instead pursue 
its other remedies under the contract. We assume the Air 
Force will implement that recommendation in this case, and 
therefore this protest ground does not pose an obstacle to 
a valid award. 

111. Conclusion and Recommendation 

We sustain the protests to the extent that the Air 
Force's pricing format, by basically permitting a bidder to 
apportion 20 to 100 percent of its total bid price to its 
Part B meal price, does not reasonably assure that an award 
to the lowest evaluated bidder will result in the lowest 
price to the Government during performance. To alleviate 
this problem, we recommend that in future solicitations the 
Air Force require that all bidders uniformly compute their 
Part B prices to be the same specified percentage of their 
Part A prices. As stated above, it appears that the Air 
Force in fact has determined the precise ratio that will 
provide a sufficient incentive to provide quality service 
and at the same time afford adequate protection to bidders 
under the circumstances of each procurement. 

We also recommend that in this case the Air Force 
compute the bids at 80 percent and 120 percent of the 
Government estimate to determine if the lowest evaluated 
bidder would remain low. If that bidder would remain low, 
we recommend that the Air Force make award under the IFB 
since the deficiency did not preclude fair competition. If 
the lowest evaluated bidder would not be low, we recommend 
the Air Force cancel the I F B  and resolicit using an 
appropriately amended invitation. 

The remaining protest grounds are dismissed in part 
and denied in part.- 

r s: Comptroll&/ Gdneral of the united States 

- 14 - 

. 




